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Copyright in Australian Law 

Briefing Paper No. 2 

Plain English material  

 

Copyright is a right recognised under Australian law (the Copyright Act 

1968) that protects people who create things (creative works) from 

their original ideas.  

Creative works that can be protected in this way include songs, ceremony (performance), stories 

and art, if these are written down, recorded, filmed or drawn in a permanent way. This usually 

means that items such as books, journal articles, music and art works are the copyright of the 

person who made them. It is up to those who wrote the book or paper, or who painted the picture, or 

who made the recording to make sure that they state that they have ownership of the copyright in it. 

For the work to be copyright, no formal registration is necessary. Copyright automatically comes 

into existence as soon as the work is created or a recording is made. The exclusive rights over the 

material usually last for the creator’s life and then for 70 years after their death. 

Certain conditions have to be met if a person wishes to claim copyright in something they have 

created. The work must be original. This means that the creation is not allowed to be copied from 

someone else’s work, and it must have been produced by an identified individual. This makes it 

difficult to use copyright law to protect Aboriginal and Torres Strait Islander knowledge, because 

Aboriginal and Torres Strait Islander people’s stories, designs and ceremonies are often based on 

pre-existing performances, and knowledge is handed down from family and ancestors. However, 

there have been some court cases over copyright about Aboriginal and Torres Strait Islander art 

that have found enough evidence of individual artistic expression, even though the artwork followed 

pre-existing traditional designs. 

A person who first publishes or records an Aboriginal or Torres Strait Islander story or tradition, 

language, music, or some other kind of cultural expression is recognised as the copyright owner of 

the work. This ownership is exclusive, and the copyright owner is free to use the recording or work 

for whatever purpose they choose. 

Copyright has some important limitations in regard to recognising and protecting Aboriginal and 

Torres Strait Islander knowledge. Copyright ownership does not recognise Aboriginal and Torres 

Strait Islander tradition and rights to different types of knowledge as part of a complex system of 
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cultural heritage. When a work is created (such as a book or recording) that incorporates Aboriginal 

or Torres Strait Islander knowledge, the cultural context in which the knowledge was recorded may 

be lost. 

The person who writes the knowledge down, or makes the recording, is the person who could own 

the copyright in the finished work. This means, for example, that if a university researcher or 

government person records an Aboriginal or Torres Strait Islander person’s song, story, or cultural 

information (such as knowledge about plants and animals), then it is that researcher or government 

person who could own the copyright in the book, report, or recording. It is for this reason that 

Aboriginal and Torres Strait Islander people need to make sure that they claim their rights as 

owners of the knowledge and information that they have had recorded or written down. 

One way to do this to be aware that copyright can also be shared, so that an Aboriginal or Torres 

Strait Islander person, persons, or named group can also appear as joint authors (see ways for 

doing this below). This means that when Aboriginal and Torres Strait Islander and non-Aboriginal 

and Torres Strait Islander people work on recordings or produce reports or books based on 

Aboriginal or Torres Strait Islander cultural knowledge, the Aboriginal and Torres Strait Islander 

people must make sure they claim their rights as joint copyright owners of the created work, and as 

owners of the Indigenous rights in their cultural knowledge (Indigenous Cultural and Intellectual 

Property). 

Thus, for copyright to exist in a work there also must be an identifiable author or authors. This is not 

always possible for Aboriginal and Torres Strait Islander cultural expression because of shared 

ownership or because some art and some stories are very old. For instance, very old Aboriginal and 

Torres Strait Islander art, such as rock engravings and paintings at tourist sites, can usually be 

photographed and legally reproduced without any acknowledgement to or permission granted from 

the Aboriginal and Torres Strait Islander landowners.  

Under copyright law only 10% of a work may be copied for educational, research or non-commercial 

purposes. There is no protection for the use of specific information or ideas within the works. 

 

Moral rights 

In 2000, some changes were made to the Copyright Act 1968 to introduce the idea of moral rights. 

This new law, Copyright Amendment (Moral Rights) Act 2000, means that for the copyright owner of 

the material there is some protection against the culturally inappropriate usage of it (such as 

recorded songs and traditional designs), and that the author can make sure that the work is used 

properly and is not used in a way that distorts, or misrepresents the creator’s original work. The idea 
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of a ‘right of retribution’ can also apply under this law if there is concern that the copyright owner or 

owners of an art work or stories are not properly referenced when the work is reproduced by others. 

The copyright legislation is 668 pages long. For a concise brief of its contents see: 

http://www.ag.gov.au/www/agd/agd.nsf/Page/Copyright#8 and http://www.copyright.org.au.  

 

When would I need copyright? 

Aboriginal and Torres Strait Islander people need to be aware that they can claim their rights in their 

Indigenous Cultural and Intellectual Property in the elements of their culture that exist prior to any 

recording or written work being made based on that culture. 

Where elements of their culture are recorded, written down, or reproduced in art works, Aboriginal 

and Torres Strait Islander people should make sure that they claim either sole copyright, or joint 

copyright, depending on the project. Examples where Aboriginal and Torres Strait Islander people 

will probably need to claim their rights in copyright include: 

 Projects involving recording, filming, or other ways of providing information for research or 

development projects, or for projects with potential commercial implications 

 When negotiating agreements and contracts for collaborative projects. 

 

Some examples of copyright text with explicit Aboriginal contributions 

(in Laramba Women and Green 2003) 

© held by individual storytellers, photographers, illustrators, artists 

(in Campbell et al. 2006) 

© Liam Campbell and Warlpiri Media Association 

(in Moore et al. 2004) 

© Alyawarr language text, Alyawarr people, 2004 

© English language text, David Blackman, David Moore and Alyawarr people, 2004 

© Cover painting, Chloe Ngawarrey, 2004 

© Illustrations: Jenny Taylor, IAD, 2004 

© Picture Dictionary Series Format, IAD Press, 2004 

 

http://www.ag.gov.au/www/agd/agd.nsf/Page/Copyright#8
http://www.copyright.org.au/
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Note: We would like to thank Fiona Walsh for the list of copyright texts with explicit Aboriginal 

contributions. 


